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(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns ‘‘the operations or activities 
of the Government’’; 

(ii) The information value of the in-
formation to be disclosed: Whether the 
disclosure is ‘‘likely to contribute’’ to 
an understanding of Government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure: 
Whether disclosure of the requested in-
formation will contribute to ‘‘public 
understanding’’; and 

(iv) The significance of the contribu-
tion to public understanding: Whether 
the disclosure is likely to contribute 
‘‘significantly’’ to public under-
standing of Government operations or 
activities. 

(2) In determining whether disclosure 
of the information is or is not pri-
marily in the commercial interest of 
the requester, OPM shall consider the 
following factors: 

(i) The existence and magnitude of a 
commercial interest. Whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure; and, if so— 

(ii) The primary interest in disclosure. 
Whether the magnitude of the identi-
fied commercial interest of the re-
quester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily 
in the commercial interest of the re-
quester.’’ 

(3) In all cases the burden of proof 
shall be on the requester to present 
evidence or information in support of a 
request for a waiver or reduction of 
fees. 

(g) Denial of waiver request. (1) An 
OPM official may deny a request for a 
full or partial waiver of fees without 
further consideration if the request 
does not include: 

(i) A clear statement of the request-
er’s interest in the requested informa-
tion; 

(ii) A clear statement of the use pro-
posed for the information and whether 
the requester will derive income or 
other benefit from such use; 

(iii) A clear statement of how the 
public will benefit from OPM’s release 
of the requested information; and 

(iv) If specialized use of the docu-
ments is contemplated, a clear state-
ment of the requester’s qualifications 
that are relevant to the specialized use. 

(2) A requester may appeal the denial 
of a waiver request as provided by 
§ 294.110 of this part. 

(h) Fees not paid; penalties; debt collec-
tion. (1) If a request, which requires the 
advance payment of fees under the cri-
teria specified in this section, is not ac-
companied by the required payment, 
OPM will promptly notify the re-
quester that the required fee must be 
paid within 30 days, and that OPM will 
not further process the request until it 
receives payment. 

(2) OPM may begin assessing interest 
charges on an unpaid bill starting on 
the 31st day following the date on 
which the bill was sent. Interest will be 
charged at the rate prescribed in 31 
U.S.C. 3717, and will accrue from the 
date of the billing. 

(3) To encourage the repayment of 
debts incurred under this subpart, OPM 
may use the procedures authorized by 
Public Law 97–365, the Debt Collection 
Act of 1982. This may include disclo-
sure to consumer reporting agencies 
and the use of collection agencies. 

[58 FR 32044, June 8, 1993] 

§ 294.110 Appeals. 

(a) When an OPM official denies 
records or a waiver of fees under the 
Freedom of Information Act, the re-
quester may appeal to the— 

Office of the General Counsel, Office of Per-
sonnel Management, Washington, DC 20415 

(b) A person may appeal denial of a 
Freedom of Information Act request 
for information maintained by OPM’s 
Office of the General Counsel to the— 

Deputy Director, Office of Personnel Man-
agement Washington, DC 20415 

(c) If an official of another agency de-
nies a Freedom of Information Act re-
quest for records in one of OPM’s Gov-
ernment-wide systems of records, the 
requester should consult that agency’s 
regulations for any appeal rights that 
may apply. An agency may, at its dis-
cretion, direct these appeals to OPM’s 
Office of the General Counsel. 
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(d) An appeal should include a copy 
of the initial request, a copy of the let-
ter denying the request, and a state-
ment explaining why the appellant be-
lieves the denying official erred. 

(e) The appeals provided for in this 
section constitute the final levels of 
administrative review that are avail-
able. If a denial of information or a de-
nial of a fee waiver is affirmed, the re-
quester may seek judicial review in the 
district court of the United States in 
the district in which he or she resides, 
or has his or her principal place of 
business, or in which the agency 
records are situated, or in the District 
of Columbia. 

§ 294.111 Custody of records; sub-
poenas. 

(a) The Chief, Plans and Policies Di-
vision, Administration Group, OPM, 
has official custody of OPM records. A 
subpoena or other judicial order for an 
official record from OPM should be 
served on the— 

Chief, Plans and Policies Division, Office of 
Personnel Management, 1900 E Street NW., 
Washington, DC 20415 

(b) See 5 CFR part 297, subpart D— 
Disclosure of Records, of this title, for 
the steps other officials should take on 
receipt of a subpoena or other judicial 
order for an Office record. 

[54 FR 25094, June 13, 1989, as amended at 57 
FR 32150, July 21, 1992] 

§ 294.112 Confidential commercial in-
formation. 

(a) In general, OPM will not disclose 
confidential commercial information 
in response to a Freedom of Informa-
tion Act request except in accordance 
with this section. 

(b) The following definitions from 
Executive Order 12600, apply to this 
section: 

(1) Confidential commercial information 
means records provided to the Govern-
ment by a submitter that arguably 
contain material exempt from release 
under Exemption 4 of the Freedom of 
Information Act, 5 U.S.C. 552(b)(4), be-
cause disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

(2) Submitter means any person or en-
tity who provides confidential commer-

cial information, directly or indirectly, 
to OPM. The term includes, but is not 
limited to, corporations, state govern-
ments, and foreign governments. 

(c) Submitters of information shall 
designate by appropriate markings, ei-
ther at the time of submission or at a 
reasonable time thereafter, any por-
tions of their submissions that they 
consider to be confidential commercial 
information. Such designations shall 
expire 10 years after the date of sub-
mission unless the submitter requests, 
and provides reasonable justification 
for, a designation period of greater du-
ration. 

(d) OPM shall, to the extent per-
mitted by law, provide prompt written 
notice to an information submitter of 
Freedom of Information requests or ad-
ministrative appeals if: 

(1) The submitter has made a good 
faith designation that the requested 
material is confidential commercial in-
formation, or 

(2) OPM has reason to believe that 
the requested material may be con-
fidential commercial information. 

(e) The written notice required in 
paragraph (d) of this section shall ei-
ther describe the confidential commer-
cial material requested or include as 
an attachment, copies or pertinent por-
tions of the records. 

(f) Whenever OPM provides the noti-
fication and opportunity to object re-
quired by paragraphs (d) and (h) of this 
section, it will advise the requester 
that notice and an opportunity to ob-
ject are being provided to the sub-
mitter. 

(g) The notice requirements of para-
graph (d) of this section shall not apply 
if: 

(1) OPM determines that the informa-
tion should not be disclosed; 

(2) The information has been lawfully 
published or officially made available 
to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); 

(4) The information was submitted on 
or after August 20, 1992, and has not 
been designated by the submitter as ex-
empt from disclosure in accordance 
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